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Jurisdictional Statement

This apped is from the judgment of the Circuit Court of Patte County ordering
rengaement of Mark A. Verdoorn's (Verdoorn) driving privileges, origindly suspended
pursuant to 88302.505 and 302.530.4, RSMo 2000,' by the Director of Revenue (Director).
The trid court reingtated Verdoorn's driving privileges following a tria de novo, 8302.535,
and the Director appedled. After an opinion by the Court of Appeds, Western Didtrict, this
Court took transfer of the case on the Director's application. Therefore, jurisdiction lies in

this Court. ArticleV, Section 10, Missouri Congtitution (as amended 1982).

Al gatutory citations are to RSMo 2000, unless otherwise indicated.
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Statement of Facts

On June 23, 2001, the Director of Revenue (Director) suspended Verdoorn's driving
privileges pursuant to 88302.505 and 302.530.4 (LF 7). On June 15, 2001, pursuant to
§302.535, Verdoorn sought a trid de novo before the Circuit Court of Platte County (LF 4-5).
On October 18, 2001, the court heard the matter (Tr. 2). The parties submitted the case on
documentary evidence done (Tr. 2-10). In particular, the Director offered, and the court
admitted, certified records from the Department of Revenue as Respondent’'s Exhibit A (Tr. 4-
5; LF 53-66; Appendix at A10 - A23). Verdoorn offered, over the Director’'s objection, the
telephone deposition of Dr. William Watson, and deposition exhibits 1 and 2 in support of his
so-cdled “metabolic curve defense” (Tr. 4-6). The court received the depogtion into
evidence, dong with the depostion exhibits, which were then desgnated Petitioner's Exhibits
1 and 2 (Tr. 9; LF 9-52 (Petitioner’s Exhibits 1 and 2), LF 67-80 (Telephone Deposition of Dr.
William Watson)).

Respondent’'s Exhibit A, the certified records from the Depatment of Revenue that
include the Alcohal Influence Report, show the following:

On March 29, 2001, a gpproximately 1.40 am, Deputy Brian Cowan of the Patte
County Sheriff’'s Department was traveling northbound on [-29 when he noticed a vehicle aso
travding northbound that was faling to mantan a gngle lane of traffic (LF 58). Deputy
Cowan noted that as the car continued going northbound, it crossed over onto the shoulder and

traveled on the shoulder for severd feet (LF 58). The driver then tried to correct himself, and



get back into the lane, but in the course of doing so, over corrected and then straddled the two
lanes of treffic (LF 58). The driver continued swerving between the shoulder and into both
lanes of traffic even as the highway widened into three lanes (LF 58). Deputy Cowan activated
his lights and siren and conducted atraffic stop at 1-29 at Mexico City Avenue (LF 54, 58).

Deputy Cowan identified the driver as Verdoorn (LF 58). While spesking with
Verdoorn, Deputy Cowan noticed a drong odor of an intoxicaling beverage on his breath;
Verdoorn's eyes were adso bloodshot and glassy (LF 54, 58). Deputy Cowan asked Verdoorn
if he had been drinking and Verdoorn stated that he had a couple of beers (LF 58). Deputy
Cowan asked Verdoorn to perform some standard fidd sobriety tests, and Verdoorn agreed to
do so (LF 58).

Deputy Cowan fird did the gaze nysagmus test on Verdoorn (LF 58). Verdoorn lacked
smooth pursuit in both eyes, and he had disinct nystagmus and onset before 45 degrees in both
eyes, with some white showing (LF 54, 58). Deputy Cowan noticed that, during the test,
Verdoorn swayed while trying to maintain his balance (LF 58).

Next, Deputy Cowan asked Verdoorn to peform the wak and turn test (LF 58).
Verdoorn could not mantan his stance, began the test before being told to do so, used his
ams for balance, did not touch hed to toe throughout the entire test, stepped off the line, and
made an improper turn by stepping off the line and turning in the wrong direction (LF 54, 58).

Fndly, Deputy Cowan administered the one leg stand test to Verdoorn (LF 54, 58).

Verdoorn swayed while trying to maintan his balance, used his aams to help with baance, put



his foot down four times in the early pat of the test, and, ultimatdy, was unable to complete
the test (LF 54, 58).

Deputy Cowan arrested Verdoorn for driving while intoxicated (LF 58). After securing
Verdoorn, Deputy Cowan searched Verdoorn's car and found a brown paper bag on the
floorboard of the back seat that contained a six-pack carrier of Bud Light beer bottles (LF 58).
Three of the bottles were open and empty; the other three bottles were till sedled (LF 58).
Deputy Cowan dso found a smdl amount of a dear liquid on the floor mat in front of the
driver’s seat which had a strong odor of an intoxicating beverage (LF 58).

Deputy Cowan took Verdoorn to the Platte County Jal for a breath test (LF 58). After
Deputy Cowan advised Verdoorn of his rights pursuant to Missouri’s Implied Consent Law,
Verdoorn agreed to submit a breath test (LF 56, 59). Deputy Cowan set up the Datamaster,
then searched Verdoorn’s mouth for contraband (LF 59). Deputy Cowan found that Verdoorn
had a penny in his mouth (LF 59). Verdoorn explained that he had a penny in his mouth because
they taste good and he enjoys sucking on them (LF 59). Deputy Cowan began another 15-
minute observation period, and informed Verdoorn that if he perdasted in trying to give an
invalid sample, he would be marked as a refusa (LF 59). Verdoorn said it did not matter,
because he would pass the test anyway (LF 59). During this discusson with Verdoorn, the
Datamagter ran atest cycle and printed out an incomplete ticket (LF 59, 62).

Verdoorn then asked to speak to an attorney (LF 56, 59). Deputy Cowan alowed
Verdoorn twenty minutes to contact his atorney; Verdoorn wanted Deputy Cowan to contact

his attorney for hm (LF 59). After the expiration of twenty minutes, Deputy Cowan asked



Verdoorn if he would take the breath test, and Verdoorn agreed (LF 59). Verdoorn reiterated
that he was going to pass the test, because he was meady “tipsy,” and not drunk (LF 59).
Breath testing revealed that Verdoorn's blood acohol content was .126 (LF 56, 59, 62).
Verdoorn then refused to answer questions in conjunction with the interview portion of the
Alcohal Influence Report (LF 55, 59). Deputy Cowan issued summonses to Verdoorn for
operating a motor vehide in an intoxicated condition, faling to drive within a single lane on
a highway having three or more lanes, and faling to exhibit satisfactory evidence of insurance
upon demand of a peace officer (LF 60-61).

At his trid de novo, Verdoorn submitted the depostion transcript of Dr. William
Watson, a doctor of pharmacy and toxicologig (LF 71). In formulating his opinion, Dr.
Watson relied on several facts: information provided in a letter from counsd,? various pieces
of infoomation from the Alcohol Influence Report and other Depatment of Revenue
documents, and information provided by Verdoorn (LF 72-73). More particularly, Dr. Watson
rdied on Verdoorn's information that he engaged in “binge drinking” beer — drinking “a beer
as rgpidly as one every five minutes’ — between 1:15 and 1:30 am. a a bar and drinking beer
in the car (LF 73-74). Dr. Watson also considered that Verdoorn drove “a short distance,
roughly ten to fifteen minutes’ and was stopped at 1:43 am. (LF 73-74). Dr. Watson assumed
that the Datamaster result of .126 was accurate and that the test was administered at 2:41 or

243 am. (LF 74). Findly, Dr. Watson consdered Verdoorn's height, weight, and age, as

2This letter is apparently not part of the record on appedl.
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indicated on the Alcohol Influence Report (LF 73). The parties stipulated that “the facts that
the doctor used to reach his opinion would be the testimony of Mr. Verdoorn if he were
tedtifying in this matter” (Tr. 7).
With thisinformation, Dr. Watson rendered the following opinion:
A. Ok. My opinion to a reasonable degree of toxicologic certtanty, the
exact concentration at the time of fird contact is indeterminate because
of the type of drinking that was involved, that it was, one, lower than
0.126 grams percent and, in fact, could have been either above or below
0.1 grams percent.
Q. [Verdoorn's counsd] Would it be far to say that it was your opinion
however that clearly it would have been below a.126?
A. Yes.
Q. Would it be far to say that whether his blood alcohol
concentration was above a .10 or below or each of those
possibilities are equdly probable?
A. It's hard to put an exact mathematicd vaue on it because of the
difficulty in doing the cdculations in a dtudion like this, but |
have no information to tell me that it wouldn't be
goproximately . . .
Q. That it wouldn't be gpproximately what, Dr. Watson, I'm sorry?

A. Equaly likely that it was above or below.



Q. The opinion that you've given, is that based upon certain scientific
principles that are generdly accepted in the professon of
toxicology and pharmacology?

A. Yes. Itis.
(LF 76-77).

On October 31, 2001, the court entered its Judgment (LF 81-83). It found that Dr.
Watson testified

that if Mr. Verdoorn engaged in binge drinking immediatdy prior to 1:30 am.

and then continued to drink until the time he was stopped, that it would be his

opinion, to a reasonable sentific and toxicologca certanty, that there would

be fifty (50%) percent probability that his blood acohol concentration was in

excess of 0.10 grams and a fifty (50%) percent probability that his blood

acohol concentration would be lower than that amount. In summary, he

tedtified that it was equdly probable that the Petitioner's blood acohol

concentration was either above or below the .10 standard.
(LF 82). Rdying upon the testimony of Dr. Watson, the court concluded that, “Respondent
has failed in meeting its burden of persuason that the Petitioner had a blood alcohol
concentration greater than .10 percent at the time of his driving and, accordingly, the Petition
for Trid De Novo should be sustained” (LF 82).

The Director timely filed a notice of appeal on December 10, 2001 (LF 85). The case

was heard in the Missouri Court of Appeds, Western Didlrict, which issued its opinion on
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November 5, 2002. In its opinion, the Western Didrict found that the Director made a prima
fade case that Verdoorn faled to rebut. Mark A. Verdoorn v. Director of Revenue, No.
WD60784 (Mo.App., W.D. November 5, 2002). But more particularly, as to the level of proof
required of a driver, the Western Didrict dso held that a driver's rebuttal evidence had to
“rase a genuine issue of fact regarding the vdidity of the blood acohol test results” and “be
subgantid and competent to chdlenge the presumption of vdidity edablished by the
Director’s prima fade case.” Id., dip op. a 10. On February 11, 2003, the Director sought

trangfer to this Court, which was granted.
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Point Relied On

l.

The trial court erred in setting asde the Director’s suspension of Verdoorn's
driving privileges pursuant to 88 302.500-302.545, RSMo, because its judgment
erroneously applies the law and is against the weight of the evidence in that (1) the
Director established a prima facie case for suspenson by showing that (a) Deputy
Cowan arrested Verdoorn upon probable cause to believe that he was driving while
intoxicated; and (b) Verdoorn was driving with a blood alcohol concentration of .10%
or greater; and (2) Verdoorn’s expert evidence that it was equally likely that his blood
alcohol concentration was above or below .10 basically proved nothing, and certainly
did not rebut the Director’'s prima facie case under any standard, including by a

preponderance of the evidence.

Andersen v. Director of Revenue, 944 SW.2d 222 (Mo.App., W.D. 1997)
Green v. Director of Revenue, 961 SW.2d 936 (Mo.App., E.D. 1998)

Kinzenbaw v. Director of Revenue, 62 S.W.3d 49 (Mo. banc 2001)
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Argument

l.

The trial court erred in setting asde the Director’s suspension of Verdoorn's
driving privileges pursuant to 88 302.500-302.545, RSMo, because its judgment
erroneously applies the law and is against the weight of the evidence in that (1) the
Director established a prima facie case for suspenson by showing that (a) Deputy
Cowan arrested Verdoorn upon probable cause to believe that he was driving while
intoxicated; and (b) Verdoorn was driving with a blood alcohol concentration of .10%
or greater; and (2) Verdoorn’s expert evidence that it was equally likely that his blood
alcohol concentration was above or below .10 basically proved nothing, and certainly
did not rebut the Director’'s prima facie case under any standard, including by a
preponderance of the evidence.

The tria court held that the Director did not meet her burden of proving that Verdoorn
had a blood acohol concentration (BAC) of greater than .10% at the time he was driving (LF
92). The trid court fundamentadly misgpprehended the law, and consequently did not assign
the proper weght to the evidence before it. As discussed below, the Director established her
prima facie case: Verdoorn did not dispute the officer’s probable cause, and did not object to
the introduction of the test result itself. Verdoorn likewise did not rebut the Director’'s prima
fadie case because his expert could not and did not testify that Verdoorn's BAC was below

10% at the time of driving The best that the expert could offer was an opinion that
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Verdoorn's BAC was below .126%, and was equally as likely to be above or below .10%.
“Hfty-fifty” has never been the standard for rebuttal under wel established case law, nor
should it be.
Standard of review

An appellate cout must affirm the decison of the circuit court to reingtate a driver’'s
driving privileges unless it is not supported by substantial evidence, it is agang the weight of
the evidence, it erroneoudy declares the law or it erroneoudy applies the law. Murphy v.
Carron, 536 SW.2d 30, 32 (Mo. banc 1976). When reviewing a judgment in a driver's license
case, an appdlate court must view the evidence and dl reasonable inferences drawn therefrom
in the light most favorable to the judgment. Niehaus v. Director of Revenue, 877 S.W.2d 250,
251 (Mo.App., W.D. 1994). In this case, the trid court’s judgment erroneoudy agpplies the law
and is againg the weight of the evidence.

The Director’s prima facie case

Under 8302.505.1, the Director makes a prima facie case for suspending a driver's
license by esablishing that (1) the arresting officer had probable cause to arrest the driver for
driving while intoxicated, and (2) the driver’'s BAC was a least .10 percent at the time of the
test. Testerman v. Director of Revenue, 31 SW.3d 473, 475 (Mo.App., W.D. 2000); see also
Smith v. Director of Revenue, 13 SW.3d 700, 705 (Mo.App., W.D. 2000); Rhodes v.
Director of Revenue, 994 SW.2d 597, 598 (Mo.App., SD. 1999); Wisdom v. Director of
Revenue, 988 SW.2d 127, 129 (Mo.App., SD. 1999); Meyer v. Director of Revenue, 34

SW.3d 230, 232 (Mo.App., E.D. 2000). Once the Director has made a prima facie case, the
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burden ghifts to the driver to establish that his BAC was less than the datutory limit.  Andersen
v. Director of Revenue, 944 SW.2d 222, 224 (Mo.App., W.D. 1997); see also Green v.
Director of Revenue, 961 S\W.2d 936, 938 (Mo.App., E.D. 1998).

Deputy Cowan had probable cause

An aredting officer has probable cause to beieve that an individua is driving while
intoxicated where the facts and circumstances would warrant a person of reasonable caution
to bdieve that an offense has been committed. Chinnery v. Director of Revenue, 885 S.\W.2d
50, 51 (Mo.App., W.D. 1994). “The standard for determining probable cause is the probability
of cimind activity, not a prima fade showing of guilt” Wilcox v. Director of Revenue, 842
SW.2d 240, 243 (Mo.App., W.D. 1992). In examining the existence of probable cause, courts
condder the information possessed by the officer before the arest and the reasonable
inferences drawn therefrom. Duffy v. Director of Revenue, 966 SW.2d 372, 380 (Mo.App.,
W.D. 1998).

The Director's evidence presented at the hearing was more than sufficient to establish
probable cause. Fird, Deputy Cowan stopped Verdoorn after he saw Verdoorn fail to maintain
in a dngle lane of traffic, and swerve back and forth onto the shoulder and into both lanes of
traffic (LF 49). Second, (1) Cowan “detected a strong odor of an intoxicating beverage on
[Verdoorn's] breath;” (2) Verdoorn was unsteady on his feet, had bloodshot and watery eyes
and durred speech; (3) Verdoorn admitted to Cowan at the scene that he had been drinking
before he was stopped; (4) Verdoorn performed poorly on three field sobriety tests — the “one

leg stand,” “wak-and-turn” and “gaze nysagmus’ tests — at the scene of the stop; (5) the officer
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found a six-pack of Bud Light beer bottles, with three open and three unopened, in a brown
paper bag on the floorboard behind the passenger and driver’s seat; and (6) he found “a small
amount of clear liquid on the floor mat in front of the driver's seet, which had a strong odor
of an intoxicating beverage.” (LF 40-49). These facts gave Deputy Cowan probable cause to
believe Verdoorn was driving his motor vehicle in an intoxicated condition.

At the hearing, Verdoorn did not offer any evidence or testimony refuting any of the
aforementioned observations made by Deputy Cowan in the Alcohol Influence Report (Tr. 2-
10). Indeed, in his brief before the Court of Appeds, Verdoorn admitted as much - “[a]t the
time of trid, the Respondent [Verdoorn] did not contest the legitimacy of the probable cause
for his arrest or the lawfulness of his arrest for DWI” (Resp. W.D. Br. a 3). Probable cause
cannot reasonably be disputed in this case.

Verdoorn had a BAC in excess of the legal limit

In order to make a prima facie case on the second dement, the Director must establish
“by credible and competent evidence that proper chemica anadyss showed a driver's [BAC]
was .10% or more by body weight.” Meyer v. Director of Revenue, 34 SW.3d at 232 (citing
Rhodes v. Director of Revenue, 994 SW.2d at 598). The Director's evidence showed that
Verdoorn had aBAC of .126%, which is above the then-gtatutory limit of .10% (Tr. 5).3

The Director’'s evidence, Exhibit A, contains (1) the Alcohol Influence Report filled out

3At the time Verdoorn was arrested, on March 29, 2001, the legd limit was .10%. Effective

September 29, 2001, the legd limit was lowered to .08%. See §302.505, RSMo Cum.Supp. 2002.
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by the aresing officer, Deputy Cowan, who aso administered the breath test (LF 53-57),
(2) an operationa checklis for the Datamaster breath andyzer mechine (LF 56), (3) a
catification of Verdoorn's breath test result of .126% by body weight (LF 56), (4) a two-page
typewritten and sgned naraive account by Deputy Cowan detailing the arrest and breath test
of Verdoorn (LF 58-59), (5) certification by Deputy Cowan that he is authorized to operate
the Datamaster (LF 56), (6) both the faled and completed BAC Datamaster Tickets (LF 62),
(7) the Datamaster maintenance report (LF 63), and (8) the certificate of analysis (LF 64).
Because the Director's evidence established the accuracy of the BAC test results, the Director
established her prima fade case. Verdoorn never disputed that the Director met her burden
to meke a prima facie case - indeed, as noted, he never objected to the Director’s evidence in
thisregard at dl.
Quantifying the Director’s burden

Once the Director established her prima facie case that Verdoorn's BAC equaled or
exceeded .10, the burden shifted to Verdoorn to establish that his BAC was less than the
gatutory limit. Andersen v. Director of Revenue, 944 SW.2d a 224; see also Green v.
Director of Revenue, 961 SW.2d a 938. For the Court of Appeds, Western Didtrict, the
problem began here. Ingtead of gpplying the burdens as they had been consstently applied
across the dtate for years, the Western Didrict decided to adopt a new framework. This new
framework is as obtuse asit iswrong.

Prior to its opinion in Mark A. Verdoorn v. Director of Revenue, No. WD60784

(Mo.App., W.D. November 5, 2002), the Western Didtrict, like the other didricts of the Court
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of Appeds, had held that once the Director makes a prima facie case, the burden then shifts to
the driver to digprove that case by a preponderance of the evidence. Andersen v. Director of
Revenue, 944 SW.2d 222, 224 (Mo.App., W.D. 1999); Smyth v. Director of Revenue, 57
SW.3d 927, 930 (Mo.App., SD. 2001); Guccione v. Director of Revenue, 988 S.\W.2d 649,
652 (Mo.App., ED. 1999). And indeed, this approach makes sense. Once the Director has
made a prima facie case, and shown by a preponderance of the evidence that certain
propogtions are true, then the driver, too, should have to come forth with evidence that shows
— by a preponderance of the evidence — that the propositions are not true. Were it otherwise,
the driver could just come forward with “redly good evidence’ or “possbly plausble
evidence’ or any number of other permutations of quditative characterizations of evidence in
order to prevail. But this is not the standard, nor should it be. In order to parry the Director's
prima fade case, established by a preponderance of the evidence, the driver must match or
exceed the persuasive levd of the Director’ s evidence in order to overcomeit.

The Western Didrict, in Verdoorn, properly recognized that once the Director makes
her prima fade case, the issue becomes one of “the quantum of evidence necessary for the
driver to rebut the Director's case.” Verdoorn v. Director of Revenue, supra, dip op. a 6.
But then the Western Didtrict got Sdetracked by the burden of proof and who hasiit.

The Western Didrict noted that decisons prior to 1997 regarding trids de novo
“condgtently reflect that, in rebutting the Director’'s case, the driver’'s defense should consst
of ‘some evidence that the blood acohol test results were invdid or unrdigble” 1d., dip op.

a 7, citing Walker v. Director of Revenue, 922 SW.2d 57, 58 (Mo.App., ED. 1996). The
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Western Didtrict thus explained their view of the burden of proof:
Under this line of [pre-1997] cases, a Director's prima fade case
shifted the burden of production to the driver to advance
evidence that his blood acohol level did not exceed the legd
limit. The burden of persuasion, however, remaned on the
Director at dl times.

Id., dip op. a 7 (citations omitted, emphasisin origind).

The Western Didgtrict continued by discussing Andersen v. Director of Revenue, 944
SW.2d at 224, and characterizing it as some sort of a seismic shift in the dlocation of burdens
because “[tlhe case was remanded with ingructions that if the Director makes a prima facie
case, ‘the dreuit court shdl place the burden on Andersen to establish by a preponderance of
the evidence that his BAC was less than .10% ."” Verdoorn v. Director of Revenue, supra, dip
op. a 7. According to the Western Didtrict, the remand, as ordered, was improper because it
shifted the burden of proof to the driver. Id., dip op. a 7-8 (emphasis supplied).

But the Western Didrict, in Andersen, did not shift the burden of proof. Most recently,
this Court has explaned the didinctions between the burdens of pleading, production, proof,
and persuasion, asfollows.

When courts discuss the burden of proof, there are two
components. the burden of producing (or going forward with)
evidence and the burden of persuason. See McCloskey v.

Koplar, 329 Mo. 527, 46 SW.2d 557, 561-63 (Mo. 1932).
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Cases a0 refer to a burden of proof on an issue  See, e.qg.,
Menzenworth v. Metropolitan Life Insurance Co., 249 SW.
113, 115 (Mo.App., 1923).

Kinzenbaw v. Director of Revenue, 62 S\W.3d 49, 53-54 (Mo. banc 2001).
The common understanding, as set forth in Black's Law
Dictionary, is that the burden of persuasion is “a party’s duty to
convince the fact-finder to view the facts in a way that favors that
party.” BLACK'S LAW DICTIONARY, 190 (Seventh ed. 1999). The
burden of producing evidence is “a party’s duty to introduce
enough evidence on an issue to have the issue decided by the fact-
finder, rather than decided against the party in a peremptory ruling
such asa summary judgment or adirected verdict.” Id.

Id. &t n.6.

As these definitions show, requiring the driver to rebut the Director's prima facie case
by a preponderance of the evidence does not dhift the burden of proof or persuason to the
driver. Rather, it places a burden of production upon the driver — the burden to produce
evidence that negates the Director's prima facie case.  And, to answer the Western Didtrict’s
question, the quantum of evidence required smply must be a preponderance of the evidence.
As noted, if the Director’s evidence shows a certain proposition to be true by a preponderance
of the evidence, the only way to deflect and defeat that would be for the driver, likewise, to

show a contrary proposition by a preponderance of the evidence.
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This rule does not impermissbly shift the burden of proof or persuason to the driver.
After dl, the Director must edtablish two propostions in administrative denial cases by a
preponderance of the evidence — that there was probable cause to arrest the driver for driving
while intoxicated and that the driver had a BAC that equalled or exceeded the legd limit. The
driver, however, meady bears a burden of production, and need only defeat one of the
Director's dements, not both. The Director bears and retains the burden of persuason and
proof on both dements, the driver mugt only produce contrary evidence on one dementt in
order to prevall.

In this context, it becomes plain that it would be a step backwards to resurrect the pre-
1997 rde that the Western Didtrict endorses. As noted by the Western Didtrict, “decisons
issued prior to 1997 condgtently reflect thet, in rebutting the Director's case, the driver’'s
defense should consst of ‘some evidence' that the blood acohol test results were invalid or
unreliable” Verdoorn v. Director of Revenue, supra, dip op. a 7 (ctations omitted). But
how much evidence is “some evidence’? How persuasive must it be, if a al? Or does the rule
amply mean that the driver must merdly present “some’ evidence, and if he presents any, he
is entitled to preval? The Wesern Didrict did not say. Wha they did say in aticulating the
test — or perhaps reaticulaing the earlier standard — was that the driver “is entitled to present
rebuttal evidence which raises a genuine issue of fact.” Verdoorn v. Director of Revenue,
supra, dip op. a 10. This evidence “must be subgstantid and competent to chdlenge the
presumption of validity established by the Director's prima fade case; but the driver's burden

isone of production not persuasion.”
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But this new standard provides little, if any, assstance to litigants. All that can be said
for the Western Didrict’'s opinion is that evidence tha boils down to a coin toss of the
Verdoorn ilk will not be aufficet to rebut the Director’s prima fadie case. For this and al the
above-stated reasons, the preponderance standard should be maintained in terms of the quantum
of evidence by which adriver must rebut.

Under any standard, Verdoorn failed to rebut the Director’s prima facie case

Even under the Western Didrict's newly-minted iteration of the driver's burden,
Verdoorn faled to rebut the Director’s primafacie case.

In his attempt to do so, Verdoorn introduced the deposition of Dr. William Watson (Tr.
5-8). Dr. Watson dated twice in his depostion that Verdoorn's BAC was equaly likely to be
above or below .10% at the time he was driving and stopped by Deputy Cowan (LF 76-77; see
also Tr. 8). Dr. Watson aso admitted that he did not have any evidence that would show that
Verdoorn's BAC was below .10% (LF 77). In other words, Verdoorn's own witness could not
establish that Verdoorn's BAC was below .10% at the time of the test. Because Verdoorn did
not submit any subdantive evidence to show that his BAC was below .10% at the time of the
test, Verdoorn falled to rebut the Director's prima facie case, by a preponderance of the
evidence or otherwise.

The trial court, apparently concerned with Dr. Watson's testimony, held that the
Director did not meet her burden of proving that Verdoorn “had a blood acohol concentration
greater than .10 percent at the time of his driving.” (LF 92). The trial court misapplied the law.

Firg, the Director mug prove that the driver’'s BAC equalled or exceeded .10. The trid
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court misstated the test when it excluded the possbility of the driver's BAC equding the legd
limit.

Second and perhaps more fundamentaly, Missouri courts have repeatedly held that
expert tetimony that a drunk driver’'s BAC “may have been” bedow the legd limit a the time
the driver was driving is insufficient to rebut the Director's prima facie case.  Andersen v.
Director of Revenue, 944 SW.2d at 223-224; Smith v. Director of Revenue, 8 SW.3d 179,
181 (Mo.App., E.D. 1999); Green v. Director of Revenue, 961 S.W.2d at 938-939; Meyer v.
Director of Revenue, 34 SW.3d at 235-236; Rhodes v. Director of Revenue, 994 SW.2d
587; Hammv. Director of Revenue, 20 SW.3d 924 (Mo.App., S.D. 2000).

For example, in Green v. Director of Revenue, the Director appedled the tria court’'s
decison to overturn the Director's suspension of the driver's driving privileges. 961 SW.2d
at 938. The driver tedtified at tria that he drank two beers “an hour before he was stopped and
an hour and a half before the test.” Id. a 939. He a0 tedified that he chugged the last hdlf
of his girlfriend’'s beer about five minutes before he was stopped, and 36 minutes before he
wes tested. Id. at 938-939. The driver’'s expert witness, a doctor and associate professor of
toxicology and pharmacology, tedtified tha in his opinion, the driver's BAC was risng a the
time of the test. Id. a 938. The doctor further tegtified tha the “‘risng dcohol effect’
demonstrates that [the driver's] BAC a the actua moment of driving could have been either
lower or higher than the .104 percent recorded 31 minutes after he was stopped.” Id. Based
on the expert’ s testimony, the trid court overturned the suspension.

But the Court of Appeds, Eastern Didlrict, reversed, holding that the expert's testimony
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“was inaUffidet to rebut the presumption created by the test results” Id. a 939. The Court
hdd that the expert tesimony did not rebut the Director's case because the evidence before
the court simply did not show that he had “a BAC of less than .10 percent at the time he was
driving” Id. a 939. And where the evidence does not show, by a preponderance of the
evidence, that the driver's BAC was below .10 at dl, it can hardly be said to be “substantial and
competent evidence’ on that same point.

Smilaly in Andersen v. Director of Revenue, a police officer stopped and arrested the
driver for driving while intoxicated. 944 SW.2d a 223. Approximately 56 minutes after the
initid stop, the officer administered a breath test and it indicated a BAC of .10%. Id. a 223.
The driver argued at trid that his BAC was much lower than .10% at the time he was driving
because he “had ‘chugged’ down a bottle of beer briefly before an officer stopped his pickup
and that his BAC was rising when the officer gave him the breath tes.” 1d. The trial court
concluded that the Director did not establish a prima fadie case that the driver’s BAC was .10%
when he was driving because the “‘chugged beer should have caused [the driver’'s] BAC to
rse” 1d.

On apped, the Court of Appeas, Western Didtrict, overturned the tria court's decision
and remanded for a new trid. The court held that the trial court had “required the director to
prove more than she was obligated to prove.” Id. Following the standard set by the Missouri
Supreme Court in Coallins v. Director of Revenue, the Western Didrict hed that the Director
edablishes a prima fade case that the driver was driving while intoxicated “if the director

establishes by credible and competent evidence that a driver was arrested on probable cause
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and that the proper chemicd andyss shows that a driver was driving while intoxicated.” Id.
(citing 691 SWwW.2d 246, 252 (Mo. banc 1985)). The Director is not required to defeat a
possble blood acohol curve defense as part of the prima facie case, nor is a driver's “beer
chugging” evidence sufficently “competent” or “subgtantid” to raise a “genuine issue of fact
regarding the validity of the blood acohol test results.”

Of course, a breath test only reveds the drunk driver’'s BAC “a the time the test is
gven,” and not a the time the driver was driving. See Meyer v. Director of Revenue, 34
SW.3d a 235 (citing Rhodes v. Director of Revenue, 994 SW.2d at 599, n.2)). But Missouri
courts have accepted the fact that

there can occasondly be ingtances, especidly where a driver is

stopped very shortly after ingesion of acohol, where the driver's

actud [BAC] was lower—and perhaps even below the legd limit—at

the time he was stopped, compared to the breath test result taken

later which showed a higher reading.
Meyer v. Director of Revenue, 34 SW.3d a 235-236. On the other hand, there are many
instances when drunk drivers bendfit from long delays* between the time of arrest and the time
the driver takes a breath test, due to “‘the evanescent nature of acohol in the bloodstream.”

Id. at 236 (quoting State v. Kubik, 456 N.W.2d 487, 497 (Neb. 1990)).

4 For example, delay could occur where adriver has ord intake (say, apenny) and adday of 20

minutesa so occurs, by statutory mandate, whenever adriver asksto speak to anattorney, asoccurred here.

25



But when “the legidature provided for the admissbility of BAC, it had to know that
there would be some period of time from the determinaion of probable cause until the test
was given.” Green v. Director of Revenue, 961 SW.2d a 938 (citing Hieger v. Director of
Revenue, 733 SW.2d 491, 493 (Mo.App., E.D. 1987)). Consequently, the Director

[1]s not required to show by sdentific evidence that a driver had

a BAC of .10 or more at the actuad moment of driving when it can

reasonably be assumed from the other evidence that his BAC at

the time of driving was a least .10 percent.
Green v. Director of Revenue, 961 SW.2d at 938-939 (citing Hieger v. Director of Revenue,
733 S.W.2d at 493) (citing Walker v. Director of Revenue, 922 SW.2d 57, 59 (Mo.App., ED.
1996)).

In this case, the trid court erred when it reversed the Director’s suspension based on
Dr. Watson's tetimony, because Dr. Watson could only sate that it was equdly likdy that
Verdoorn's BAC was “ether above or below” .10% at the time he was driving (LF 76). The
trid court's decison required the Director to prove more than wha she is required to
establish.

SUmmary

The trial court misgpplied the law when it reversed the suspenson of Verdoorn's
driver's license.  And the Court of Appeds Wesen Didrict, needlessy and incorrectly
tampered with that law when it decided to create its own test for whether or not a driver has

come forward with a auffident quantity of evidence to rebut the Director's prima facie case.
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Evidence that amounts to a coin toss — that it is equaly likely that Verdoorn's BAC was
above or below .10% at the time he was driving — does not rebut the Director’'s prima facie
case. Indeed, it proves little, if anything. This Court should reverse the trid court’'s decision

with directions to reingtate the suspenson of Verdoorn's driver’s license.
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Conclusion

In view of the foregoing, appdlant Director requests that this Court reverse the tria
court's judgment with ingtructions for the trial court to reinstate the Director's suspenson of
Verdoorn'sdriver’ s license.
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302.505. Determination by department to suspend or revoke license, when made,
bass — final, when. — 1. The department shall suspend or revoke the license of any person
upon its determination that the person was arrested upon probable cause to believe such person
was driving a motor vehide while the acohol concentration in the person’s blood, breath, or
urine was ten-hundredths of one percent or more by weight, based on the definition of acohol
concentration in section 302.500, or where such person was less than twenty-one years of age
when stopped and was stopped upon probable cause to believe such person was driving while
intoxicated in violation of section 577.010, RSMo, or driving with excessve blood acohol
content in violation of section 577.012, RSMo, or upon probable cause to believe such person
violated a gdate, county or municipad traffic offense and such person was driving with a blood
acohol content of two-hundredths of one percent or more by weight.

2. The depatment shdl make a determinaion of these facts on the bass of the
report of a law enforcement officer required in section 302510, and this determination shdl
be find unless a hearing is requested and held. If a hearing is held, the department shall review
the matter and make afina determination on the basis of evidence received a the hearing.

3. The deaemingtion of these facts by the depatment is independent of the
determination of the same or gmilar facts in the adjudication of any crimind charges arisng
out of the same occurrence. The dispodtion of those crimina charges shdl not affect any

suspension or revocation under this section.



302.530. Request for adminigtrative review, when made — temporary permit,
duration — telephone hearings permitted, when — hearing, venue, conduct — decision,
notice, final when — appeal for judicial review — rulemaking authority. — 1. Any person
who has received a notice of suspenson or revocation may make a request within fifteen days
of receipt of the notice for a review of the department’'s determination at a hearing. If the
person’s driver’s license has not been previoudy surrendered, it shdl be surrendered a the time
the request for a hearing is made.

2. At the time the request for a hearing is made, if it appears from the record that the
person is the holder of a valid driver's license issued by this dtate, and that the driver's license
has been surrendered as required, the department shal issue a temporary permit which shal be
vdid until the scheduled date for the hearing. The depatment may later issue an additiond
temporary permit or permits in order to stay the effective date of the suspension or revocation
until thefind order isissued following the hearing, as required by section 302.520.

3. The hearing may be hdd by telephone, or if requested by the person, such person’s
attorney or representative, in the county where the arrest was made. The hearing shal be
conducted by examiners who are licensed to practice law in the state of Missouri and who are
employed by the department on a part-time or full-time bass as the department may determine.

4, The sole issue a the hearing shdl be whether by a preponderance of the evidence
the person was driving a vehide pursuant to the circumstances set out in section 302.505. The
burden of proof dhdl be on the state to adduce such evidence. If the department finds the
dfirmative of this issue, the suspenson or revocation order shdl be sustained. If the

department finds the negative of the issue, the suspension or revocation order dhdl be rescinded.



5. The procedure at such hearing shdl be conducted in accordance with chapter 536,
RSMo, not otherwise in conflict with sections 302.500 to 302.540.

6. The department shdl promptly notify, by certified letter, the person of its decison
induding the reasons for that decison. Such notification shdl include a notice advising the
person that the depatment’s decison shdl be find within fifteen days from the date of
cetification of the letter unless the person chdlenges the department’'s decison within that
time period by filing an gpped in the circuit court in the county where the arrest occurred.

7. Unless the person, within fifteen days after being notified by certified letter of
the department’s decison, files an appeal for judicia review pursuant to section 302.535, the
decison of the department shdl befind.

8. The director may adopt any rules and regulaions necessary to carry out the

provisions of this section.



302.535. Trial de novo, conduct, venue, traffic or associate judge may hear, when
— restricted driving privilege, when, duration of. — 1. Any person aggrieved by a decision
of the department may file a petition for trial de novo by the circuit court. The burden of proof
ddl be on the state to adduce the evidence. Such trid shal be conducted pursuant to the
Missouri rules of avil procedure and not as an appeal of an adminidraive decision pursuant to
chapter 536, RSMo. The petition shdl be filed in the circuit court of the county where the
arrest occurred. The case shdl be decided by the judge gtting without a jury. The presding
judge of the circuit court may assgn a traffic judge, pursuant to section * 479.500, RSMo 1994,
acircuit judge or an associate circuit judge to hear such petition.

2. The filing of a petition for trial de novo shall not result in a stay of the suspension
or revocation order. But upon the filing of such petition, a redricted driving privilege for the
limted purpose of driving in connection with the petitione’s business, occupation,
employment, or forma program of secondary, postsecondary or higher education shal be issued
by the depatment if the person’s driving record shows no prior acohol related enforcement
contact during the immediatedy preceding five years ~ Such limited driving privilege shdl
terminate on the date of the digposition of the petition for trial de novo.

3. In addition to the limited driving privilege as permitted in subsection 2 of this
section, the depatment may upon the filing of a petition for trid de novo issue a redtricted
driving privilege for the limited purpose of driving in connection with the petitioner's business,
occupation, employment, or forma program of secondary, postsecondary or higher education.
In determining whether to issue such a redrictive driving privilege, the depatment shdl

congder the number and the seriousness of prior convictions and the entire driving record of



the driver.

4, Such time of redtricted driving privilege pending disposition of trid de novo dhdl
be counted toward any time of restricted driving privilege imposed pursuant to section 302.525.
Nothing in this subsection shdl be construed to prevent a person from mantaining his restricted
adriving privilege for an additiond dxty days in order to meet the conditions imposed by section

302.540 for reingtating a person’ s driver’slicense.



